Annexure- 4

Table7
Antidumping Actions (targeted countries) 1987-1997
AD Actions, Targeted Countries
& & &£ e 3 &
T R A L A LG L S I A
Traditional wsers
United States |8 10 & 18 I 2 i 14 12 21 |5 |28
Australia ] 2 0 1] ] 2 3 1] I 0 I 0
European Community 27 23 13 24 [ T 53 3l 0 kY 57 433
Canada 3 5 I | 5 # 5 1 2 1 3 35
New Zealand 2 i 0 1] I 1 I 1] I 0 0 i
TOTAL S0 40 7 43 a0 107 a7 4 46 a0 T a7l
(her Leading Targets
China-PR 1 5 4 12 I 3l 45 30 0 43 1] M7
Korea ) 12 [ 11 12 25 17 ] 14 1n I 139
Japan 19 18 10 13 |8 14 11 7 5 i 12 133
Brazil 3 T 7 ) 18 1 ] ] 10 5 105
China - Taiwan 6 B [ 11 10 15 11 5 4 # 16 100
Oithers ] 15 4] 8 15 [ 16 100 114 50 25 7 Bl
TOTAL T0 &4 74 122 138 219 07 |a2 10 162 157 1525
Chverall Total 120 124 Qi |65 228 26 200 228 156 221 233 2106

U Agpinst Traditional Users  41.7% 323% 22.0% 26.1% 39.3% 328% 308% 202% 293% 20.7% 32.6% 30.6%
% Apanst OECD Countries 07.5%  50.5% 42.7% 424% 53.9% 47.5% 405% 28.1% 43.0% 357% 455% 44.5%

Source: NBER Working Paper No 7404
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Figure-16 Annexure-5

Compar ative Positions of Trade Remedy Actions
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Annexure

Figure- 17

Antidumping Administration

Compar ative Staff Strength
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Figure- 18

Price Effects of Dumping and Price Discrimination
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e The price in the importers market is not necessarily lower as a result of
pricediscrimination (It depends on elasticity of demand)
* The pricein the exporters home market is usually higher

L osersand Gainersin dumping

A supply
Welfare:
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e Losersarethe consumersin the exporters home market

. Importing country gains on net. The only instance where they may lose is, if
price discrimination drives out import competing firms and the exporter then
increasesitspricein all subsequent periodsi.e., predatory dumping

Source: William A. Kerr, “Dumping—One of Those Economic Myths” The Estey Centre

2.pdf
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Annexure- 6

US Antidumping Margin Calculations

(Price-to-Price Comparison for Export Price)

Export Price (EP) US
Invoice Price to Unaffiliated US Customer

(-) Discounts and Rebates

(-) Movement Costs

US Customs Duties and fees
Brokerage and Handling Charges
International Freight and Insurance
Home Market Movement Expenses

Home Market Warehousing Expenses

Other Costs and Benefits
(+) Duty Draw back

EX-Factory Net U.S. Price

Home market Price of Exporter
Invoice price to Unaffiliated Customer

(-) Discounts and Rebates

(-) Movement Costs
Movement expenses from plant to customer
Warehousing

(-) Selling Expenses
Commissions and Royalties
Advertising expenses
Warranty

Technical Services

Other direct Selling expenses
Imputed Credit cost

(+) US Direct Selling Expenses
Commission

Royalties

Warranty

Advertising

Technical Services

Imputed Credit

Other Costs and Benefits
(+) Interest revenue from Home customers
(+) Interest Revenue from US customer

Dumping Adjustments

(*) Variable Cost difference due to
Physical characteristics

(+) Leve of Trade

() Packaging cost for home market

(+) Packaging cost for export to US

Ex-Factory Net Home Market Price

Amount of Dumping = Net Home market Price- Net USPrice
Dumping Margin = Amount of Dumping/ Net U.S. CIF Price of Imports
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Chart 2

US Antidumping M argin Calculations

(Price-to-Price Comparison for Constructed Export Price)

Constructed Export Price (CEP) US

Invoice Price to Unaffiliated US Customer

(-) Discounts and Rebates

(-) Movement Costs

US movement expenses

Brokerage and Handling Charges
International Freight and insurance
Home market movement expenses
Home market-warehousing expenses

(-) Selling Expenses
Commissions

Royalties

Advertising expenses
Warranty

Technica Services

Other direct Selling expenses
Indirect U.S. Selling expenses (SG&A)
Imputed Credit cost
inventory carrying costs
Repackaging costs

Other Costs and Benefits

(+) Duty Draw back

(+) Interests revenue from the customers
(-) Further processing cost in US

(-) Profiton US sdle

EX-Factory Net U.S. Price

Home market Price of Exporter
Invoice price to Unaffiliated Customer

(-) Discounts and Rebates

(-) Movement Costs
Movement expenses from plant to customer
Warehousing

(-) Selling Expenses
Commissions

Royadlties

Advertising expenses

Warranty

Technica Services

Other direct Selling expenses
Indirect selling expenses (Rents for
sales offices, salesmen salaries, sales Imputed
administration expenses etc)
Imputed Credit cost

Imputed Inventory carrying cost

Other Costs and Ben€fits
(+) Interest revenue from customers

Dumping Adjustments

(£) Variable Cost difference due to
Physical characteristics

(t) Level of Trade

() Packaging cost for home market

(+) Packaging cost for export to US

Ex-Factory Net Home Market Price

Amount of Dumping = Net Home market Price- Net US Price
Dumping Margin = Amount of Dumping/ Net U.S. CIF Price of Imports
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Chart 3

US Antidumping M argin Calculations

(US-Export Priceto Constructed Value Comparison)

Export Price (EP) US

Invoice Price to Unaffiliated US Customer

(-) Discounts and Rebates

(-) Movement Costs

US Customs Duties and fees
Brokerage and Handling Charges
International Freight and Insurance
Home Market Movement Expenses
Home Market Warehousing Expenses

Other Costs and Benefits

(+) Duty Draw back

EX-Factory Net U.S. Price

Constructed Vaue (CV)

Total Cost of Manufacturing (TCOM)

(+) G&A (Ratio* TCCM)

(+) Interest Expenses ( Ratio * TCOM)

(+) Profit (Calculated based on Home Market
Sadles Data)

(+) Indirect Selling Expenses (based on home

market sales data)

= Constructed Value*

(+) US Direct Selling Expenses
Commissions

Royalties

Advertising expenses

Warranty

Technical Services

Other direct Selling expenses
Imputed Credit cost

Other Costs and Benefits

(+) Interest Revenue from US customer

Dumping Adjustments

(+) Packaging cost for export to US

= Adjusted Constructed Value

Amount of Dumping = Adjusted Constructed Value - Net US Price
Dumping Margin = Amount of Dumping/ Net U.S. CIF Price of Imports
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Chart 4
EU Antidumping Administration

EU Council
(Final Decision
Making Authority)

Advisory Committee
comprising of
Representatives of Sates
(Consultativein nature)

»1
)l

\ 4
European Commission

DG Trade
Recommending Authority for
Imposition or Termination of Duty

Lega Cell: aiding and
advising in the investigation
and judicial proceedings

A

A A 4 A A
Investigating Investigating I nvestigating Investigating
Officers Officers Officers Officers
y \4
A A 4 A A 4
Dumping Injury Dumping Injury
Investigation Investigation Investigation I nvestigation
Team of Two Team of Two Team of Two Team of Two
Officers Officers Officers Officers

Investigating Authorities are responsible for initiation of investigations, analysis of
guestionnaires, and other response submissions, Carry out verification visits, preparation of draft
working documents, recommend termination of proceedings or Imposition of preliminary and

final duties, and Reviews
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Chart 5

US Antidumping Administration

U.S. International Trade Commission
(Commission has Six Commissioners)

A

(Statutory Quasi-judicial Authority)

Responsibility
Injury Determination in an
Origina Antidumping
investigation
And
Sunset Review Proceedings

y
Injury Investigation

y A 4

U.S. International Trade
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(Final Authority toissue
Antidumping Duty Orders)

\ 4

Assistant Secretary
Import Administration

(Department of Commerce)
Responsibility
Dumping determination in
Original Antidumping
investigations and Sunset Reviews
Administrative Reviews

A

ITC ITC
Investigating Investigating
Officers Officers
y A 4
Investigating Investigating
Team Team

1. An Economist

2. An Accountant

3. An Industry
Analyst

4. A Staff Lawyer

1. An Economist

2. An Accountant

3. AnIndustry
Analyst

4. A Staff Lawyer

Dumping
I nvestigation
A A
DOC DOC
I nvestigating I nvestigating
Officers Officers
A A
Investigating Investigating
Team Team
1. An Economist 1. An Economist
2. An Accountant 2. An Accountant
3. A Staff Lawyer 3. A Staff Lawyer
4. Other Assistants 4. Other Assistants

Investigating Authorities are responsible for initiation of investigations, analysis of
questionnaires, and other response submissions, Carry out verification visits, Preparation of draft
Staff Reports, Attend Hearings, Recommend termination of proceedings or Imposition of

Preliminary and final duties, and Reviews
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Chart 6

|ndian Antidumping Administration

Directorate General of Antidumping
and
Allied Duties
Inthe
Ministry of Commer ce

Designated Authority
(Statutory Quasi-judicial
Authority

A

Responsibility
Dumping and Injury Deter mination
including Reviews and recommending to
the Government of India, the quantum of
Antidumping Duty to belevied

A

Joint Secretary
Antidumping

|

|

I nvestigating
Officers(7)
(No Supporting
Staff)

!

l

Section with six
supporting
Staffs

Costing Officers
4
(No supporting
Staff)

Investigating Officers are responsible for initiation of investigations, analysis of
questionnaires, and other response submissions, Carry out verification visits, Preparation
of draft orders, Attend Hearings, Recommend termination of proceedings or Imposition

of Preliminary and final duties, and Reviews, attend the Judicial review Proceedingsin

different courts.
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Chart 7

EU Antidumping Process Flow Diagram
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Chart 8

U.S. Antidumping Actions Process Flow Diagram
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Chart 9

Antidumping Process Flow Diagram: India

Defendants

Foreign Exporters
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on information from
Customs and other sources
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Authority

Complainants
Domestic Producers

Complaintsfrom
Domestic Industry

A 4
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= Evidence of ‘Sanding’ of Industry
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A
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Chart 10

EU Antidumping Process Flow Diagram
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A
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EU Council

A 4

European Commission
DG Trade

A 4

Complainants
Community Producers
y

Initiation and Publication in OJ

7 Days
A 4
Non-confidential Questionnaire to All
version of B interested Parties
Complaint 30 Days
A
3 Response <

\ 4

60 Days Frjom Initiation

Verification Abroad < >

3to4 Months | from Initiation

Domestic
Verification

A 4

Verification Report

v

Hearing before EC Officials

A 4

Preparation and Circulation of Working Document to Advisory Committee
and Meeting of the Advisory Committee

I nformation to Council

v

Preliminary Findings and Provisional Duty for 6
Moths Or Termination of Proceedings,
Publication in the Official Journal

Council may reject with
qualified majority
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Chart 11

The US Preliminary Deter minations

International Trade Import
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Chart 12

Antidumping Process Flow Diagram: India
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Chart 13

EU Antidumping Process Flow Diagram
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Chart 14

The US Final Determination Procedur e

ITC Preliminary
Affirmative
Determination

A 4

Complainant
American
Producers

Defendants
Foreign
Exporters

4

»

L

Initiation of Final Injury
Determination after DOC
Preliminary Determination
(Notification of Deadlines)

US Customsiinitiates
“Quspension of
Liquidation” (Clearance
under Bonds)

DOC Preliminary
Affirmative/
Negative

Deter mination

1 Week
v

Publication in

A 4

Preparation of Draft
Questionnaire and

A

consultation

A 4

Sending Final

Questionnaires and < >

Separate Disclosure
Conferences for Foreign
and Domestic Companies

A

Federal Register

Getting Response

v

Evaluation of Responses

\ 4

Issue of Verification
Guidelines

v

Verification of Foreign
Companies by DOC
officials

2to 3 Weeks

Preparation and Rel ease of
detailed Verification Report

and Pre-hearing Staff : v
Report “ Pre-hearing Legal Briefsfrom ool
Brief by Domestic and Foreign > €9
v Parties Companies Arguments
Public Hearing and 1 week
Verification of Witnesses ) Y
< Po;t -_gfe%rl g 75t0 135 Days from Public Hearing
7 Parties Preliminary ;
) ) Determination or I ——
Final Staff Report with Petition + 205 to 245 Final Determination
Public Version ¢
l 5 Days ¢ : - - ¢
Closure of Records Affi rmative Nege_ltlve_
Determination Determination
v Pljo d_aysfronzlSDgC (Changein Duty (Termination of
Votingbythe | | T R Cap) “Suspension of
Commission in Public Liauidation”
v v
Affirmative Negative Determination
determination Termination of Notification in Federal Register
“Qugpension of Liquidation” v

v

v




Chart 15

Antidumping Process Flow Diagram: India
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Chart 16
EU Antidumping Actions

Administrative Reviews
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Chart 17

The US Antidumping I nvestigation Time Table

STATUTORY TIMETABLES FOR ANTIDUMPING AND COUNTERVAILING DUTY
INVESTIGATIONS
Statutory timetable for anfidumping investigations (in days)
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Chart 18

The EU AD Action and Member States Coordination

DG TAXUD and Member States Actions based on anti-dumping legislatior
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Source: EU DG Trade Web site
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Annexure-7

Special Provision for Non-market economy countries and “surrogate

country” cost of production:

The WTO Antidumping Agreement does not make any digtinction between market
economy and non-market economy countries for determining the home country norma
vaue or for construction of the normd vaue. However, due to the typicd market structure
in certain countries where the domestic prices are not determined by market forces and
government intervention in various forms decide or affect the cost of production and saes
the domestic price does not reflect the true price of the product. The broad provisions under
Art 2.2.1.1 enable the Members to treat such country’s exports differently and work out the
‘normd vaue through an indirect method. An important method for determining the
dumping margin if the imported goods are from the presumed command economies is to
substitute saes in some “surrogate country” for home market sdes. In Mexico this method
is gpplied in 25% of al cases (in particular to imports from China), In the USin at least 7%
cases this method is gpplied. The surrogate country method first adopted by UStreasury in
1970s, in the case of Electric Golf Carts from Poland (known as Polish Golf Cart Rule),
became the watershed in the trade relation between the non-market economies and the

western GATT members (Ehrenhaft, 1995).
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1 TheEC treatment of Non-mar ket economy exports:

The EC Antidumping Regulation categorizes a large number of countries as “traditiona”
non-market economies. These countries, decided by the Council of the European Union,
include Albania, Armenia, Azerbajan, Bdarus, Georgia, North Korea, Kyrgyzstan, Moldava,
Mangolia, Tgikistan, Turkemenistan, and Uzbekistan. In recognition of the economic and
politicd reforms undertaken in the Russan Federation, the People’s Republic of Ching,
Ukraine, Vietham, Kazakhstan, Albania, Georgia and Kyrgyzstan, the EC Antidumping
Regulation was amended in 1998 and 2000 to subject these countries to more flexible rules
that may extend them market economy status. EC makes distinction between ‘traditiona’
and ‘specid non-traditiond’ non-market economy countries. The specid rule gpplies to
“traditiona non-market economy” countries only. For the specid non-market economy
countries, instead of automatic gpplication of the specid rules, the EC authorities will
examine in respect of each exporter, who clams market economy treatment, whether he
meets the criteria necessary to benefit from such trestment. If the exporter satisfies these
criteria, market economy stetus will be dlowed to him and specid provision will not be
applicable. For all others the specia provision discussed below will apply. According to these
gpecid rules, norma vdue for non-market economy exporters will be determined in
accordance with data in an ‘andogue market economy third country’ or a “Surrogate

Country” and, in particular, on the basis of:

= Thedomestic price in the analogue market economy third country; or

= A constructed value in the analogue market economy third country; or
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= The price from the andogue market economy third country to other countries including
the EC; or

= Where the aove methodologies are not possible, on any other reasonable basis,
including the price actudly pad or payable in the EC for the like product, duly adjusted

if necessary to include a reasonable profit margin.

The procedure for determination of norma vaue and constructed vaue as
goplicable to home country will be gpplicable for determining either the norma vaue in the
normd course of trade in the surrogate country or for price construction. However, no
specia rules apply for the determination of export price of exports originating in non-market
economy countries. The export price is determined on the basis of the price actualy pad or
payable for the products exported to the Community, or may require constructing the export
priceif the exports are to the related parties. The EC may dso base the export prices on the
basis of facts available. In addition to the norma adjustment for taxes and levies, levd of
trades etc, avalable for a norma trade, the non-market economies do sometimes clam an
adjustment to the norma vaue on account of naturd comparative advantage enjoyed by
them, which is not enjoyed by the “surrogate country” such as, lower labour cost etc.
However, the EC congders only naturd comparative advantages for adjustment and such

adjustments are rare.

The crucid difference between market economy and non-market economy country
treatments is the manner in which the dumping margin is determined. EC gpplies the ‘single
entity’ concept to the non-market economy due to overwhelming government role in the
economic activities and considers dl imports emanaing from the non-market economy to

be from the sngle entity. Therefore, while in the case of market economy countries,
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individud margins are cdculated for each exporter, for the non-market economies a single
average margin is caculated for dl imports from the exporting country. Only the exporter
found digible for market economy status is consdered for an individud margin. Sngle rate
is dso deemed necessary to avoid circumvention of duties, by channeling dl exports through

the exporter with lowest duty rate.

2 TheU.S. Practice on Non-market Economy Imports:

The US Commerce Department’s treatment of non-market economy imports is more
complicated and more rigid. It gpplies the same logic of presence of government control on
various economic activities rendering the sandard ‘normd vaue ¢ determination inadequate.

It has elaborate criteria to decide whether a country isaNME or not. They are:

= The extent to which the currency is convertible into currencies of other countries;

= The extent to which wage rates are determined by free bargaining between labour and
management;

= The extent to which joint ventures or other investments of firms from other countries
are permitted;

= The extent of government control over the means of production;

= The extent of government control over the dlocation of resources, prices, and output
decisions, and

= Other factors the Department may deem as appropriate.

Once a country is deemed as a NME the staus continues till the Department

specificdly revokes it. The NME gtatus generdly covers the geographic aress of the former
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U.SSR and the Republic of China However, following the trangtion of Russato market
oriented reforms DOC has removed Russa from the Non Market Economy list and
extended the benefit of Market Economy for the purpose of normd vdue determination.
For the non-market economy the Department does not use a price-to-price or constructed
vaue cdculation to derive norma vaue asin case of market economies. Rether it builds the
normd vaue using “factors of production” methodology. In this methodology it takes the
input detals of dl factors of production including quantities required to manufacture the
subject good in the NME country. But for the cost of production and pricing information of
these factors, it usesthe “surrogate Country”. The surrogeate country selected must be, to the
extent possible, a a stage of economic development comparable to the NME country and a
sgnificant producer of comparable goods. In practice, the department uses the per capita
GDP for determining the economic comparability. The antidumping law and the
Department legidation do not detal any other aspect of surrogate country sdection and it

remains a hotly debated issue.

The department obtains questionnaire information about the input quantities from
the NME and uses surrogate country cost data to determine the cost or value of each unit of
the product by combining both the data sets. The surrogate country data is dmost
exclusvely obtained from the publicly avalable data sources and past cases, and may not
provide very accurate and contemporary data. If a particular data is not available from a
surrogate country data set the DOC will use the US data sources for tha factor. However,
because the labour wage rates in comparable economies widdly vary, use of the wage rate in
the surrogate country may dramaticaly affect the find outcome. As far as the labour is

concerned the Commerce has yet another set of rules. This new methodology vaue labour
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in dl NME cases using aregression-based wage rate- essentidly an average of the wage rates

in market economies viewed as being economically comparable to a particular NME.

Once the Depatment has ‘built” a cost of manufacturing for one unit of subject
merchandise, it adds to tha cost an amount for factory overhead, depreciation, sales, general
and adminigtrative expenses (SG&A) and profit. These vdues are again obtained from the
publicly available information for the surrogate country and for the comparable goods. After
“puilding” a price for the like good through a surrogate country price and exporting NME
factors detals, the next step is to compare this price with the U.S price. Here agan the
Department makes a lot of deductions and adjustments to the find price to the first
unrdlated U.S customer, to derive an ex-factory congtructed export price (CEP or export
price (EP). There after the EP or CEP is compared with the ex-factory ‘norma vaue after
adjusting for the freight and selling expenses from the norma vaue to take care of the level
of trade. For domegtic inland freight, department obtains detalled data from the NME

exporter and makes adjustment.

But in the NME case the problem arises in separaing the selling expenses from the
SG&A taken from a surrogate country, and therefore ignored. But while calculating the CEP
or EP the department does not deduct the direct sdling expenses incurred in the US to
ensure an gpple-to-gople comparison. The US DOC dso assgns a single rate to the NME
tregting it as a single entity using a ‘rebutta presumption’ that dl exporters or producers
comprise a single producer under common government control. However, an individua
exporter can file an gpplication for individud rates if it can demondgrate that its export
activities are both dejury and defadobasis, not subject to government control. For thisit has

to satidfy seven different criteria If the DOC is then satisfied that the exporter is free from
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cejury and defado government control or the NME exporter is owned by a parent located
outsde the NME, it will cdculate and assgn a separae rate for the exporter. The
department dso gpplies its “market oriented industry” (MOI) test on an industry-wide basis,
which is very tough for any NME industry to satisfy and very rare to make an affirmative

MOI determination.

3 Non-Market Economy treatment in India:

The Indian Rule on non-market economy countries provides for determination of the
norma vaue “on the bads of the price or constructed vaue in the market economy third
countries, or the price from such athird country to other countries, including India or where
it is not possible, any other reasonable basis, including price actudly paid or payable in India
for the like product, duly adjusted if necessary, to include a reasonable profit margin”. The
Indian statute on non-market economy status has undergone severd changes in the past few
years. Initid gtatute did not define or name any country as “non-market economy country”
and dso left it to the designated authority to decide an gppropriate non-market economy
third country in areasonable manner. The statute was first anended in 1999' to incorporate
the method of determination of normd vaue for a non-market economy without naming
any country as NME. This deficiency was removed through an amendment to the statute in
2001, which provided a lis of countries to be trested as NMEs for the antidumping

investigation. The amended statute listed four detaled criteria for determination whether a

! Notification No 44/99 (NT) dated 15™ July 1999. This amendment without naming the NMEs provided
that in case of imports from non-market economy countries, normal value shall be determined on the basis
of the price of constructed value in a market economy third country, or the price from such third country to
other countries, including India, or where it is not possible, on any other reasonable basis, including the
price actually paid or payable in India for the like product, duly adjusted if necessary, to include a
reasonable profit margin. An appropriate third country shall be selected by the Designated Authority in a
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country operates under market economy principles. In view of the trangtion of certan
countries from non-market to market economy the staute was again amended in 2002 to
delete the list of countries named as NMEs and a presumption clause was incorporated. It
dated that if any WTO member has treated any country as non-market economy in the last
three years prior to the investigation by Indian authority, Indiawould dso treat that country
as a non-market economy. It aso incorporated a rebutta clause for the exporters to rebut
this presumption with evidence on the four criteria specified. However, the same has agan
undergone a fundamentd shift in 2003 and the statute has been amended again to remove
the presumption and rebutta clause and as the statute stands today, if any WTO member
has trested any country as a market economy on the basis of complete examination of the
four determinants listed in the statute, India would also extend the same trestment to that
country. However, the provision is still adhoc. It does not provide how various adjustments
for anon-market economy and the market economy third country prices are to be made. In
practice Indian authorities have decided a large number of cases on non-market economy
basis mostly for imports from China and CIS countries. Wherever, the designated decides
NME gatus for a country or an individua exporter, it takes consumption norm of the raw
materids in the country of exports and the domestic cost (in India) of factors of production
as the basis for constructing the normd vaue under the ‘best avalable information’
provision. The export price is however, cdculated on the basis of actud invoices or DGCIS

data available for the period of investigation.

reasonable manner keeping in view the level of development of the country concerned and the production
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Annexure- 8

Factorsand Indicesfor Injury Deter mination

Article 3.4 of GATT Antidumping Agreement

The examination of the impact of dumped imports on the domestic industry concerned shall
include an evduation of al rdevant economic factors and indices having a bearing on the

state of industry including:

Actual and potential declinein sales.
Profits,

Output,

Market share,

Productivity,

Return on Investments,

Utilisation of capacity,

Factors affecting domestic prices,

© ®© N o Ok~ w0 DN P

The magnitude of the margin of dumping,

=
©

Actual and potential negative effects on cash flow,

[EEN
=

Inventories,

-
N

Employment,

=
w

Wages,
Growth,
Ability to raise capital or investments

i
a M~

The lig is not exhaustive, nor can one or severd of these factors necessarily give decisive
guidance.

in question....
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Annexure 9

U.S. Antidumping Action

Review Proceedings

The U.S. Antidumping system provides for two kind of Review processes:
=  Administrative Reviews; and

= Sunset Reviews.

Administrative Review Process:

American system of impostion and collection of antidumping duty is structurdly different
from mogt other countries. In most other countries the definitive duty is prospectivei.e. the
duty is determined and notified after the final investigation and the duty is chargeable for the
subject merchandise during the period in which the order is in force subject to revison
during expiry reviews or mid-term reviews. However, American system offers afloating rate
type of duty, subject to adjusment a the end of the yer on completion of annud
adminidgrative review. U.S law establishes find antidumping ligbility after the shipments

have already been made. The system operates as follows:

= The origind investigation by the Depatment of Commerce in an Antidumping
proceeding only determines “estimated antidumping duty”, setting the cash deposit
amount applicable to imports after an antidumping duty order is passed.

= Actud duty chargeable is established during the Administrative Review Process under

section 751 of the Tariff Act of 1930, usudly referred to as “Section 751 reviews”.
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= Thesystem in turn allows the foreign exporter to revise its export prices upward so asto
adjust it for alower duty during the review or in other words eliminate dumping.

* Review begins each year in the anniversary month of the antidumping order, after one
year from the final duty order isissued.

* Review was earlier automatic. But recent amendments require one of the parties to
require for areview. Otherwise, the department would use the estimated duties from the
preceding investigation asthe basis for actual levy.

= Reviewswill always be based on facts for a different period of time and cash deposit rate
will have little relationship with the actud amount of antidumping duty ultimately
assessed.

= During reviews the DOC gpplies different demnimscriteriafrom dumping than the 2%
criteria lad down for the origind investigation. It has gpplied 0.5% demnims aitgia in
certain cases.

»= Review continues indefinitely (subject to a “Sunset review” every five year) until the
exporter satisfies the requirements for termination of the order.

=  Adminigtrative reviews involves action by DOC only, whereas Sunset review requires
both dumping and injury review by DOC and I TC respectively.

= The review process follows the same investigation process and rules as in the origina
investigation and is equaly time consuming. It takes about one year to complete the
review process and publish the results.

= After completion of the review process, if the find determination in the administrative
review works out to be lower than the definitive duty order, U.S Custom would refund
the difference amount of the cash depost taken during the review period, aong with

applicable interest.
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Sunset Review to terminate AD measur es:

Pre-Uruguay Round U.S Antidumping Law permitted indefinite continuation of
antidumping orders through administrative review mechanisms. GATT Agreement on
Antidumping brought a specific provision, calling for revocation of an order after it has been
in force for five years. An order may continue after this period if areview conducted by the
authorities produces a positive determination that « termination of the antidumping duty

order would be likely to lead to continuation or recurrence of both dumping and injury”.

Commerce and ITC Sunset reviews are separae proceedings. An antidumping duty order
can be revoked by negative finding of ether agency regardless of the outcome of the other
agency’s proceedings. In addition to the review process for finding whether the revocation
would result in recurrence in dumping DOC dso determines what will be the future
dumping margin and duty applicable. DOC Policy Bulletin of 1998 provides the DOC’s

approach to sunset review.

DOC generdly does not undertake very serious andysis and rather establishes the likdlihood
of recurrence of dumping under certain presumptions. DOC will normadly determine that

dumping would likely occur if any of the following three scenarios exists:

= Dumping continues a any level above a de mnimis level of 0.5% after the origind
antidumping duty orders were issued;

= |mport of subject merchandise ceased after issuance of the order; or

= Dumping was diminated after the issuance of the order or suspenson agreement, and

import volume declined.
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ITC sunset review procedures are different. It examines whether revocation of the
antidumping order would likely lead to continuation or recurrence of materia injury. Unlike

DOC ITC takes sunset review seriously. The sunset law requiresthe ITC to:

= Determine which product manufectured in the United Sates is “like” the imported
product under review;

= Déefine the composition of relevant domestic industry producing the product “like” the
imported product under review; and

= Determine whether that domestic industry is materidly injured by reason of imports

under investigation.

In making this determination, the | TC examines “the like volume, price effect, and impact of

imports of the subject merchandise on the industry, if the order is revoked.”
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The US Judicial and WTO Reviews

Affirmative Determination by
the Department of Commerce

Affirmative Deter mination by
thelTC

A 4

Antidumping Duty order by the
Department of Commerce [

Appeal to Dispute
Settlement Panel of
WTO
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acaingt CIT decisions
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Annexure-10

Judicial, Arbitral or Administrative Reviews

Judicid Review processis an integrd part of the antidumping action as envisaged under the
GTT Agreement on Antidumping. Article 13 of the Agreement provides for review of the
measures imposed by the administrative authorities, by judicid, arbitrd or administrative
tribunas or procedures, independent of the authorities responsble for find determinations
and reviews of such measures. The nationd legidation of the members deding with
antidumping measures are required to contain provisions for setting up such independent
judicid, arbitrad or adminigtrative tribunas or procedures for prompt review of find
definitive measures, including administrative reviews undertaken under article 11 of the

Agreement.

Such reviews examine the legdity and procedura soundness of the investigation
procedure and their conformity with nationa laws as well as the framework agreement.
Judicid reviews take place a two levelsi.e. by the nationd judiciary having jurisdiction over
the matter and the WTO panes set up for this purpose. Article 13 of the Agreement deds

with the judicial review mechanism in the national laws of member countries.

For the shake of clarity and understanding the need for a consultation process to

improve the provisons of review under the agreement, legd provisons and practices in the
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three leading users of the AD mechanism have been discussed here, before some proposas

are highlighted for further discussion.

Judicial Review in the EU:

Antidumping action under the EU regulation requires find approvd of the 15 member
European Council. All acts of the EC and the Council are subject to judicid review of the
Court of Justice of the European Community (ECJ). The goped aganst the EC
antidumping actions are first subject to the jurisdiction of the Court of First Instance
(CFI) and the decisons of CFI can be chdlenged a the ECJ on points of law only. The
goped before the CFI can be in the form of an action for annulment, an action for
failure to act, and an action for damage. The gppellant must prove his standing before
the gpped is admitted. However, the filing of an application does not stay the execution of

the contested measure.

The Courts generdly accept gppeds only if the authorities faled to observe certan
procedurd guarantees, committed manifest errors in the assessment of the facts, or based
their reasoning on condderaions amnounting to misuse of powers. Courts were in generd
unwilling to tackle more substantive issues, referring to the discretionary powers of the
Commission to assess “complex economic issues”. But the judicia process in the Court of
First Instance and European Courts of Justice is an extremely complex and time consuming
process and sometimes become irrelevant by the time judgement is pronounced. Therefore,
WTO dispute settlement mechanism often becomes a more viable option aganst
antidumping actions of EC authorities and in fact large number of casesinvolving EC in the

DSB explains this phenomenon.
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Judicial Reviewsin the US

The US Court of International Trade (CIT) has jurisdiction to hear appedls arising out of
the antidumping determinations of the Department of Commerce and ITC. The Court of
Appeds for Federd Circuit (CAFC) and the US Supreme Court hear gppeds agang the
decisions of CIT. Except for certain circumstances involving merchandise from Canada or
Mexico, the CIT has exclusive jurisdiction to review the determination of DOC and ITC,
meaning that no other court may hear such cases. The US datute gives a cler and
unambiguous right of gpped once the DOC has issued an antidumping duty order. There is
no apped againg the preliminary determination by either agency. The CIT will review the
agency’s find determination to determine whether it is supported by substantid evidence on
record and otherwise in accordance with law. However, because of the unique system of
administrative review process the judicid proceedings in the US are far less effective. The
proceedings before the Court of Internationa Trade is generdly lengthy and looses its vaue
because, by the time court decide the matter the annud review process might have dtered
the situation completely rendering the judicial process futile. Moreover, the Courtsin USrely
heavily on the technicd expertise of the investigating authorities and avoid going into more
substantive issues. Determinations involving Canada and Mexico are subject to review by
NAFTA pands. The dstaute, legidative history, regulations, and court opinions provide

detailed guidance on how to administer the AD and CVD laws.

1979 amendment to the US Antidumping Law expanded the right to judicid review
of antidumping duty order and the underlying determinations. D ecisions by the D epartment
not to initiate an investigation and negative preiminary determinations by the ITC are dso

reviewed by the CIT to determine if they are “arbitrary, cgpricious, or an abuse of discretion
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or otherwise not in accordance with law. However, the process is extremely complicated and
time consuming. Once DOC publishes notice of its determination or Commerce publishes
notice of antidumping duty order, a party has 30 days to initiate a chalenge to that
determination with the CIT. Among its powers, the CIT has authority to issue injunctions to
prevent the liquidation of an interested party’s entries in many circumstances. The Court of
Internationa Trade, which is the court of first instance, has the freedom to set its own time
schedule and there is no ultimate deadline. Because of thisthe CIT litigation can drag on for
years after the Department of Commerce and ITC final determinations. The process is more
formd and begins with filing of a Summon by an interested party, indicating a statement of
intent to start an appeal. Under the US law the appeals is limited to those issues raised by the
gopdlant only and puts the non-gppellant parties, a a disadvantage as the other parties are
forced into an apped but are not dlowed to rase other issues of ther interest. This
sometimes forces the non-serious parties dso into an apped. Within 30 days after summon,
(generdly a “protective summon” is filed) the gppeding party must file a complaint,
covering the issues to be raised, without giving detalled arguments. Within 40 days after
filing of the complaints DOC or ITC files the “administrative record” of the proceedings
before them, with the court. These adminigtrative records form the basis on which CIT
make its decisons. CIT gppeds are adminigtrative litigation, and in most cases the court
limits its congderations to the informations available in the administrative records and no
new facts are taken into consideration a the gpped stage. No new discovery is dlowed and
courts do not allow the litigation to probe into the internal decision making process of DOC

and ITC.
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After filing of the administrative records in the CIT the gopeding party files its
motion for summary judgement containing dl its factua and legd arguments and the other
party gets 30 to 60 days to file its response brief contaning dl its arguments, both factud
and legd. After another round of reply briefs and rebuttds, ora arguments takes place

before the judges. Then the CIT deliversits decision. There is no deadline for this decision.

Generdly, when a court or aNAFTA Pand determines tha either the DOC or the
ITCs determination was incorrect, it will “remand” or send the proceeding back to the
agency to correct the error. Errors can be those of fact (a factud determination not
supported by substantial evidence on record) or of law (i.e. that the determination was not in
accordance with law). A remand from the court requires the agency to reopen the
adminigtrative process and make a decision consistent with court’s decision. In remanding
the decison in an administrative review, the court sometimes order the Department to
recdculate the antidumping duty rates to be assesses when entries are findly liquidated and

refund or recover the duties with interest, wherever necessary.

Decison of CIT can be gppeded to the Court of Appeal for the Federal Circuit
(CAFC). However, such gopeds are rare as the CAFC seems to be historicdly more
deferentid to the agencies functioning and their technicd expertise and do not wish to
interfere much in their decison making processes. The standards of review limit the court
to two gtuations. First, the court can reverse the decison where the agency action is
contrary to law or ignores clear ingtructions of the statute. Second stuation in which the
courts reverse the decision of the agencies is where the agency action is not supported by
“subgtantiad evidence on record”- i.e. the decison is inconsstent with the factua

information on record. The US courts generdly tend to accept the interpretation of the
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agency, if the agency’s interpretation of the evidences is reasonable. However, of late the
courts have started questioning the agency decison, methodologies and ther interpretation
of evidences. But due to the peculiar nature of US antidumping administrative review
mechanism, which determines the actud duties owed, the courts do not have much role in
origind determinations, as any decison on the origind determination, assessment of duties,
or depost raes have no legd effect. Only when the courts over turn the ITC find
determination of injury and causd link, or lower the dumping margin below de minimis, the
antidumping duty order is dismissed. However, the court order on administrative review
orders are effective, as it determines the actua amount of duty ligbility on goods imported

during the period of review.

This peculiar nature of judicid review mechanism and US antidumping practices
makes judicid review in US less effective and the interested parties find it more convenient

to challenge the decisions in WTO Panels.

Judicial Review in India

In terms of Sec 9C of the Customs tariff Act 1975 as amended, gppeds against the decisons
of the Designated Authority (of determination and review thereof) regarding the existence,
degree and effect of any dumping of an article, lies with the Central Excise Gold (Control
and Regulation) Appellate Tribunal (CEGAT) in the firg ingance. Only the find
findings and reviews thereof, and the notification of the Depatment of the Revenue
imposing the definitive duties can be chdlenged by any interested party i.e. importer,
exporter or an user of the goods in question. Preliminary findings cannot be chalenged in

the CEGAT. After filing of an apped in the Tribund the Authority and the other interested
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paties are required to file their reply and the Authority submits its record of investigation
with the Tribund. The specid bench of the Appellate Tribund consisting of a technica
member and ajudicid member may, ater giving the parties an opportunity of being heard,
pass such orders thereon, confirming, modifying or annulling the order gppedled againg. In
principle the Tribund may set asde a finding where it can be demondtrated that the
Authority erred in law, violated aprinciple of naturd justice or made it’s findingsin complete
disregard of the facts. In practice however, CEGAT goes into substantia and technicd
issues of determination and reviews, besides the legd and procedura aspects. The tribund
aso goes through the confidentid informations submitted by the Authority in camera
including the disclosure statements, caculation methods adopted etc. to modify the orders
wherever found necessary. This review process is quite daborate and exhaugtive and goes
into more substantid issues involving determination and effects of dumping and injury.
Unlike the US system where the Courts generdly remand the cases back to the agency
responsible for the finding to reopen the administrative process and make a decison
congstent with court’s decision, the Tribuna makes its own decison and even comes out
with gpplicable duty rates. This probably explans why not a single case of India has been

challenged in the WTO panels so far.

Apped agang the orders of the CEGAT lies with the Supreme Court of India on
the points of law only. However, though the High Courts do not have specific jurisdiction
over the proceedings under the Indian antidumping law, they aso entertain appeds aganst
Designated Authority’s actions under their writ jurisdiction a any stage of the investigation.
This process sometimes hampers the investigation process, as a Say of the proceedings is

possible under the High Court’s writ jurisdiction.
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| ssues for Discussion

The agreement seems to have left the issue of judicid review to the member countries to
frame their own laws within their legd syssem. The basic premise appears to be tha the
members must place a proper judicid system to review the administrative actions of the
authorities within the purview of nationd lawvs and framework agreements. However,
considerable variation exists in the nationd judicid arrangements as discussed earlier in this
section. While the members gppear to have judicid systems in place to admit appeds agangt
the administrative authorities decisons on dumping and injury, there gppears to be severe
limitation in terms of the scope of these reviews and the time factor, which mogt of the time

render the judicia reviewsineffective.

Both the EU and the US have elaborate judicial system to review the decisions of EC
and DOC & ITC respectively. But the judicid system to review the adminigtrative action in
these countries seem to depend heavily on the technicd expertise of the same administrative
authorities and limit court’s jurisdiction to points of law and facts on record only. This
resultsin large number of cases involving these countries being chalenged in the DSB. The
Indian review mechanism appears to be more effective in the sense tha the Tribund tends
to go into more substantive issues involving determination of dumping and injury and extent
of duties levied and modifies the findings in more substantive manner. The process is aso
reasonably fast and it is dso possible to get an interim relief during the pendency of the
goped before the Tribund. That may be the reason why non-of the cases involving India

have been challenged in the DSB.
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| ssues for Discussion/Consultation:

In order to promote openness and procedurd farness, and effective review of the

adminigtrative actions of investigative authorities, the issue for consultation and discussion

should focus on the following issues:

Whether thereis aneed for uniformity in gpproach in the judicid review process, by the
individual member countries, while operating within their own judicial systems;

|'s there a need to specify the type and nature of the judicid body most suitable for such
reviews,

Isthere a need for specifying the procedure and timeframe for these review processes,
Whether the gppdllate authority is required to confine its reviews to the points of law,
issues of naturd justice and miscarriage of justice only, and accept the interpretation of
the administrative authorities on technical issues,

The degree and extent to which the gppdlate/ judicia authorities should be dlowed to
go into the substantive issues of determination and quantum of duties,

Should the DB gpped be dlowed only &fter the judicid review process has been
completed and where substantid issues of interpretation and ambiguities of the
framework agreement is involved, or where substantid inconsistency between the
naiond law and the Agreement exists. In such a case wha would be a proper test for
setting up aWTO Panel;

The role and respongbility of the administrative authorities investigeting dumping and
injury in the review process. Can the internd decison-making process of the authorities
be subjected to judicial scrutiny;

Status of confidential informationsin ajudicia review process;
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Some Suggestions:

Information on the judiciad system of review of antidumping cases in Member countries
is sketchy. To dat with the Members should provide complete information on
procedures within their respective legd system deding with antidumping duty cases. For
example, Members could identify the court or other judicid system they have put into
place and explain how tha legd system operates. Such information should be updated

regularly so that all parties are aware of the current legal regime and process.

The gppellate authority hearing the first goped againgt the administrative actions should
go into substantive issues dso and the process must be completed in a expeditious
manner and in a time bound schedule, preferably within 6 months from the date of
aoped. However, new facts should not be admitted a the apped stage as that might

encourage short-circuiting the main investigation process itself.

The second appeal should confine to points of law and procedural fairnessissues only.

However, recourse to WTO pand on any issue should reman independent of the
judicid review system of a Member country in order to provide a pardld means of

redressal of legal issues arising out of interpretation of the national laws and agreement.
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