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Chapter-2

EVOLUTION AND POLITICAL ECONOMY OF ANTI-DUMPING ACTIONS

Trade remedy actions have two man aspects, economic cause and effect of monopolization and
unfair trade, and legal framework of the defense mechanism. But there is athird element, which is
adso equdly important, i.e, the political economy of protectioniam, which explans the evolution
of such trade remedy lans in generd and antidumping actions, in particular. This section traces
the history and the political economy arguments of trade remedy laws in general and antidumping
prectices in paticular, and andyses the devdopments in the pre and post Uruguay Rounds of

GATT negotiations.
21 Response M echanism to Unfair Trade and Trade Remedy L aws:

Tackling ‘uncomfortable™ imports and sudden surge of injurious imports of certain merchandise
had been a matter of concern for nation states even before the GATT came into force. GATT
members redized very early in the multilaterd trade regime tha trade liberdization would require
periodic adjustments to teke into account specific industry problems. The origind GATT 1947
provided that tariffs reductions tha led to such problems could be ‘renegotiated’. In an

emergency, a country could rase its tariff first, and then negotiate compensation with principd

! In the political economy literatures often the imports, which disturb the domestic industry in any manner, have been termed as
‘uncomfortable imports’.
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exporting countries GATT dso induded a long lig of other provisons tha dlowed import
redrictions. Over time, these provisons have proven to be quite fungble (Finger, 2001).
Whaever the reason behind a government’s need to rase tariff rates the action could be given
legal cover under any number of provisions. The issue was handled through various measures like
Voluntary Export Regtrants (VERS) and Orderly Maketing Arrangements and other tariff and
non-tariff means. Over time, countries whose tariffs had been bound under GATT commitments
have usad different instruments to ded with troublesome imports ‘Renegotiaions were virtudly
replaced by negotisted ‘Voluntary Export Redrants (VERS), VERs in turn gave way to

‘Antidumping actions (Finger, 2001).

SHeguard mechaniam built into GATT framework to ded with contingent protection
was supposed to act as a ‘sdfety vave for emergency actions againgt contingencies of increased
imports and unfair trade practices by trading partners putting pressure on the domestic industry.
These so-cdled ‘escape dause provisons i.e, ‘SHeguards, and ‘Antidumping and anti-subsidy
mechanisms under Artide XIX and Artidle VI of GATT 1947 contained provisons for handling
troublesome imports in the form of new redrictions and re-negotietion of compensaing
agreement with trading partners. While Safeguard provison was subject to MFN prindples, i.e,
tariff reduction or increase or impostion of import restriction had to gpply to imports from al
countries, antidumping and anti—subsidy actions under the GATT derogated the MFN principles
of GATT and was gpplicable to targeted countries. These mechaniams were supposed to have
been used to evoke politica support within the domestic condituencies for greater trade

liberdization during various multilatera negotidtions. But they gradudly turned into mgor
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protectionist instruments for the trading partners, used more as retaliatory actions than contingent

protection measures.

211 Safeguards

Art. XIX, termed as “Emergency Actions on Import of Particular Products” and generdly
referred to as the ‘escape dause or the ‘sefeguard dause, provided a country that had an import
problem with quicker access to redressal mechanism. Under this article, if the imports caused or
threatened to cause serious injury to domestic producers, the country could take emergency action
to redrict those imports. If subsequent consultation with exporters did not leed to satisfactory
compensdion, the exporters could retdiate. By 1963, every one of the 20 GATT member
ocountries tha had bound tariff reductions under the GATT had underteken & least one re-
negotiation- in tota 110 renegotiations (Finger, 2001). In use Artide XIX, emergency action and
Artide XVIII, re-negotiations complemented each other but with time these provisons were

replaced by others, like negotiated export restraints (VERS) as in Textiles sector under MFA.

However, over the years, the GATT- contracting parties expressed disstisfaction about
the safeguard provisons, and the Tokyo round negotiations singled out the improvement of the
multilaterd emergency sefeguards sysem as a priority area for reforms The contracting parties
could not come to a mutud agreement and a specid committee of the GATT continued the
negotiaions on thisissuefor years Soon “voluntary export resrants, ‘bilaterd arangements and
‘antidumping duties became increasingly common devices for protection of domedtic indudtries.

Compared to ssfeguard actions, antidumping became the ‘road mogt taken (Finger, 2001).
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Between 1958 and 1987 only 26 cases of safeguard-like actions were teken wheress 1,558

antidumping actions were initiated between 1980 and 1989.

The Uruguay Round negotiations, however, made the ssfeguards sysem more flexible.
The non-discrimingtion rule can now be reaxed in exceptiond crcumstances. However, the
requirement of injury tes; i.e, ‘serious injury’ or ‘threat of serious injury’, to be demondraed on
the basis of ‘objective evidence, remained. Moreover, the new safeguard code does not foresee
any compensgtion and the retdiation dlowed during the firgt three years of the measure can only
be applied provided the ssfeguard measure has been taken as aresult of an asolute increase in
imports. An important achievement of the new ssfeguard agreement is that it gipulaes the
phasing out of the ‘gray aresl messures of protection like ‘voluntary export restrants, and ‘orderly
marketing arrangements, etc. But some udies indicate that phasing out of ‘gray area messures
might prove difficult as mogt of these messures are ‘disguised” and are not subject to any officid

notification and publications.

212 Antidumping

Thereisastrong view that the new safeguard measures are most unlikely to substantially diminish
recourse to other forms of protection, i.e, antidumping action, as the later provides an esser
option compared to safeguards and ‘safeguard’ is likely to continue asthe ‘road lesstaken’. On the
other hand, severd fegtures make the antidumping code an atractive indrument for protection
seeking indugtries and for governments indined to provide protection under the new rules

(Finger, 2001). These featuresinclude the fact that:
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e Antidumping dlows derogation of MFN principles and particular exporters could be

singled out for action;

e Theaction under AD is unilaterd and reguires no compensation or re-negotigtion as in

the case of safeguards;

e Theinjury test (materid injury) in case of antidumping investigation seems to be softer

than the injury test (serious injury) for action under Article X1X (Safeguards);

e Antidumping action is agang unfarness and rhetoric agang unfarness provides a

vehicle for building a case for protection;

e Threa of formd action under the antidumping law provides leverage to force exporters

to accept Voluntary Export Restraintsin the form of Price Undertakings;

e Theinvestigation process itsdf tendsto curb imports. This is because the exporter bears
subgantid legd and adminidrative cost and importers face uncertainty of having to pay

backdated antidumping duty once an investigation is completed.

At present, antidumping law has become one of the mogt important trade policy
ingruments. Some view note that as the era of broad trade redtriction disgopears, protectionist
batles are poisad to be fought on an industry-by-industry basis and antidumping law is emerging
as the mogt important wegpon in this battle. 1t has been argued tha antidumping offers a ‘ssfety

vave tha has fadlitated internationd consensus about generd trade liberdisation, as wdl as
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promoted the adherence of many developing countries to the WTO. On the other hand the
counter argument has been that the ‘cure i.e, implementation of the antidumping law- has turned

out to beworsethan the ‘diseas? i.e, unfair trade

2.2 Literature Review

Indiscriminate recourse to anti-dumping has caused darm among researchears, andysts and
adminigrators about its efficacy and misuse as a protection measure. While some have raised
quegtions &out the ambiguities in antidumping regulations and procedures, others have
questioned the economic rationale behind such actions. Economic analysis by many scholars and
researchers suggests tha antidumping legidation is economicdly inefficient and tha dumping

practices do not conform to the economic explanation of protectior?.

The literature on antidumping discusses the extensive use of antidumping and identifies at
least three basic problems. Fir st, there is no economic rationale for antidumping action aslong as
dumped imports are not based on predatory intent and monopolizetion. Second, there is
subgtentid evidence tha antidumping is used even in the asence of any dumping. The
Agreement on Antidumping and nationd antidumping laws make it possible to deviate srongly
from economicdly reasonable cdculation methods. Third, current antidumping practice can
cregte a paradoxicd Stuation. Although it is ultimatey intended to secure competition & home,

there are strong indications that antidumping promotes collusive agreements between firms.

2 Hutton et al (1990), Hyun (1998), Bourgeoise et al (1998), Willing (1998), Leclerc (1999), Prusa (2001).
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A lage sction of literaure views antidumping as an ordinay import protection
ingrument. In this view, antidumping is out of line with the spirit of the WTO, and provokes
trade conflicts as countries goply antidumping meesures to retdide agand other countries
mesaures (Kolev and Prusa, 1999; Krugman, 1987; Krishna, 1997; Finger 1993; Hindley, 1988).
Finger (2001) argues that rise of Antidumping into prominence has nothing to do with the logic
of asengble ‘pressure vave ingrument. Antidumping policy is dso sad to be captured by few
domegtic firms and indudtries that lobby for protection. Moreover, in many cases, import
competing domegtic producers are less eficient than thar foregn rivas or have a dominant
position in the nationd market, and that factor is not taken into account in antidumping actions
A further danger of competition exists when antidumping laws are used to cartelize domegtic
markets. Empiricd evidence of such a ‘darino dfet’ of antidumping cases exids in various
countries. Thee sudies generdly tak of ‘collusve impact’” and abuse of dominant market
postion’ by domegtic industry as forms of anti-competitive business conducts. These arguments
(Martin & d, 2001), modd antidumping legidation as a “minimum price rule” which forbids the

foreign firmsto undercut the ‘normd vaue or fair price of the product.

Prusa (1999 and 2001) has documented the spread of AD protection and andyzed the
trade impact of such protection. He finds that such investigations have a sgnificant impact on
import trade, regardless of whether duties are officially levied and finds that the settled cases are as
redrictive as those, which result in afirmative actions and duties A large section of literature
[Prusa (1992 and 1994), Panagariya d d (1998), Fischer (1992)] has argued that it is not dumping

but AD policy, which undermines competition as AD rules have unintended sde effects and
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concentrate on the ‘dluswveinpat’ of antidumping as a competition regriding beravar. Thruringer,
Martin and Weif3, (2001) analyse whether AD policy facilitates the abuse of dominant market position
which is another form of anti-competitive busness conduct and conclude tha the current
adminigration of AD legdation as ‘minimum-price protectior, isinconsstent with the objective

of acompetition friendly international trading system.

The political economy argumentsin the literature focus on the lobbying and rent seeking
behaviours of the domedic interes groups They link the evolution and proliferation of
antidumping action as the outcome of intense lobbying by the congdituencies benefited by trade
remedy laws. As per thisliterature, trade remedy laws are nothing but disguised protectionism that
is the outcome of intense lobbying. Hankla (2001), Yoshimatsu (2001), Keempfer & d (2002),
Kutzenstein (1978) and Goldstein (1988) have provided various political economy explanations of
trade protectionism. They undeline ‘sytemdic factors, ‘socied factors, ‘rent seeking
behaviours, and ‘domegtic ingtitutiona’ explanations. The issue has been andysed as a’demand
gde product of competing societd interest groups tha react to changes in market conditions and
macro-economic factors, mogt importantly employment. On the other hand the ‘supply sde
gpproach built on ‘rent seeking’ behaviour, deds with firm-behaviour in seeking protection under
the threat of import pressure. Antidumping insrument in such a case serves as a collugive device
for the rent seeking domestic import competing industry to seek protection. Prusa (2001) finds
that for the new users, strategic motives are more important than the economic motives for filing
AD cases, supporting the findings of Blonigen (2000) and Bown (2000), which examined the

threet of foregn retdiaion to US antidumping behaviour. There has been subgstantid incresse in
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number of actions by the developing countries, in the recent times, against the traditional users of
the antidumping insrument. Most of these developing countries, targeting developed country
exports, had suffered amilar action by developed countries ealier. . Literature dso andyses the
economic rationde of antidumping action under the GATT Antidumping code’. Mogt of these
studies decry the use of antidumping insgrument againg o cdled ‘unfair trade’, asthe action isnot
based on any economic rationde except in case of predaory pricing and bdow margind cost
dumping. This and other studiesin the field suggest that the GATT/ WTO anti-dumping code is
vague and ambiguities in the very definition of dumping and in the determination of dumping and

calculation of injury margins facilitate dumping findings.

There are ds0 authors who hold the view that the effect of proliferation of AD is not
atogether negative tha it might have heped countries- particularly developing countries- to
move towards a more liberdized regme (Miranda & d 1998). Others argue that as long as the
traditiond users of the AD system continue to use it againgt developing countries, it is useful for

developing countries to have the ability to hit back (Vermulst, 1997).

2.3 Political Economy and Evolution of Trade Remedy L aws

There isabody of literature which describes the evolution of various trade remedy laws in the last
century as a regponse to politicad economy forces within nation states and the progressve
dismantling of tariff and non-tariff barriers under multilaterd trade arrangements garting in the

middle of the twentieth century. Various schools have tried to explain the political economy and

8 Murray et a (1989), Lindsey (2000), Tharakan (1995), Didier ( 2001), Tharakan (1994)
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domegtic lobbying factors influencing externd trade polides. These explanaions focus on
‘gydtemic fectors, ‘societd preferences and the nature of ‘nationd ingitutions to explan the
dynamics The dructure of internationd geopoliticd and economic sysems, and presence of
hegemonic powers as well as the compulsion of nation states to continue within these institutional
frameworks, influence trade policy and trade defense mechaniams of nations (Hankla, 2001). At
the same time, societd preferences of interest groups like labour unions, environmentdists and
import competing indugtries dso influence naiond governments to take a protectionist sance
(Baker, 1983). The rent seeking behaviour of wel organised producer groups and import
competing indugtries generdly result in more producer than consumer influence on the politicd
process (Kaempfer @ d, 2002). The prevaence of protectionid tariffs quotas, and voluntary
export resrants (VERS) are a direct result of this process The ability of domegtic public
inditutions and therr offidds to withsand pressure from sodety and conflicting societd
preferences in trade policymaking and their autonomy also decides the course of trade policy and

the trade defense mechanism.

Mog of the trade policy insruments and trade defense mechanisms have evolved in
response to progressive trade liberalisation due to tariff reduction and removal of other non-tariff
bariers, in the devdoped world, paticularly in the United Saes A dradic retrogresson in
economic globdisation took place in the 1920s as a result of post World Wer | isolaionist and
neo-mercantilig tendencies combined with monetary ingability and economic depresson. This

neo-mercantilist era was manifested by an increese in tariff and other trade barriers. This trend
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was embodied in the Smoot-Hamey Taiff Act of 1930 in the US protectionism assodiaed with
rise of fasdsm and rise of the Soviet Sae. With the easing of foreign policy pressures on trade
policy in the aftermath of World War 11, the United Saes provided the politica and economic
leadership for the opening up of the international trading system. Under American leadership, the
Bretton Woods system created severd multilaterd indtitutions indluding the GATT, which led to
progressive lowering of US trade barriers. While American |eadership was advocating lowering of
trade barriers of al kinds under the multilateral system, the domestic import competing industries
brought in sufficient pressure through the US Congress to rein in the Executive and to include
trade protectionist instruments. The desire of the US Congress to regain control over trade policy
ingruments and their implementation after ceding consderable power through Reciprocd Taxiff
Agreements Act in 1934, forced the American Executive to indude the o caled ‘Escgpe Clauses
in trade policy to handle uncomforteble imports. The political economy factors underlying the
trade remedy lans of the US are d<o reflected in the way Congress successfully insulated these
mechanisms from the presdentid veto by credting the office of the United Saes Trade
Representative (USTR) and the International Trade Commission (ITC) directly under the control
of Congress. They were supposad to lend a sympahetic ear to the injured busness in the
policymaking process and protect domestic industry interests. The 1916 Antidumping Act and the
‘sdfety vave ssfeguard providons of GATT 1947 dong with the strengthened ‘Quper 301” formed
the framework to compensate and protect injured industries. The 1916 Antidumping Law, as

amended and adopted in 1921, laer formed the bass for the GATT Antidumping code and
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began to be used by the GATT negotiaing parties as the man trade remedy insrument aganst

so-cdled “unfar” trade.

2.4 Evolution of Antidumping practices

Canada (1904), New Zedand (1905), Audrdia (1906), and the USA (1916) were among the first
countries to adopt antidumping laws. The early laws of Audtrdiaand Americafollowed the spirit
of the competition lans of ther times for example, the US ‘Shammen Artitrus Ad d 1890, the
Clyton Act, and the Robinson-Putnam Act-the three mgor antitrugt satutes (Neils, 2000). These
laws mainly addressed concerns of monopolization as it was feared that foreign firms might drive
out domestic rivas by setting prices & unreasonably low or predeatory leves, thus obtaning
monopoly power to charge supracompetitive prices later. Subsequently, the focus of
antidumping policy changed from monopolization to the broader concern of fairness, when the US
enacted anew law in 1921. Canadas antidumping law, of course, had concern for farness from
the very beginning. Others soon followed suit to include the fairness concept in their antidumping
laws. Under the broad concern for fairness it was deemed unfair that a foreign firm or a cartd
operding from a protected home market, could subsdise low-priced exports through the gans
from high-priced home market sdes or tha it could export production surplus below cog in
times of dack home demand. The threat of monopolization became less rdevant for legd
purpose dter the 1921 law, dthough it is ill usad as an argument in defense of antidumping

policy (Neils, 2000)".

* For details of history of antidumping policy see Finger, J.M. (1991),.
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In the U.S, the shift from other measures to antidumping was propelled by the desire of
the Congress to regain control over trade policy from the executive branch, which controlled
taiff negotidions, implementaiion of emergency actions, and negotiaions of VERs By
broadening and strengthening the antidumping laws and by diminating the president’s discretion
to override an dfirmative finding, the Congress could give its condituents access to import relief
that would not be diluted by the presdent’s generd foreign policy interests. The Antidumping Act
of 1921 remained largely intact until 1979 when administrative authority was transferred from the
US Treesury Department to the Commerce Department. The 1921 Act served as the modd for

similar legidation and treaty agreements around the world and the GATT.

Figure- 4 Shares of Selected Countriesin World Antidumping Initiations
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Source: Annual Report of Director General of Antidumping and Allied Duties, India
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The United Saes ds0 faces the maximum number of antidumping actions agang its
exports. Between 1995 and 2000, the US faced an average of 65 antidumping actions against its
exports each year. Table below shows the top ten users of antidumping action between 1995 and

2000.

Table-2

Top 10 Antidumping Users, Total Measures in Place, 1995-2000

Country | 995 1996 1997 1598 [ 2000 Average
LInited States 309 313 321 327 342 323 323
EL |38 137 135 139 | 50 |54 143
Canacda a5 6 o3 77 79 BT BE
Mexico a2 a0 =2 23 77 77 24
South Africa 17 i] 47 58 94 105 59
Australia B4 &4 4 44 4] 45 33
Inclia 13 15 20 44 62 o 42
Arpentina 19 3] 35 a7 42 43 35
Turkey ) a7 35 34 35 13 32
Brazil 20 26 24 3l 37 4] 30
All others =0 59 24 |02 122 117 20
Total 274 299 921 976 081 1103 976
Traditional 651 636 alae 611 631 622 n28
Montraditional 223 263 303 65 450 481 348

Source: CATO Institute Paper No 14

Antidumping messures emerged as a mgor policy ingrument in the European Union
(EV) for dmila ressons Sower growth made Europeen governments sengtive to the
displacement of domestic production by emerging Asian exporters. The Treaty of Rome adopted

Antidumping & a trade policy ingrument for the EU. The EU Commisson could take
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antidumping action, but member daes could not. There is a view tha the European
Commission, like any organistion demondrating its usefulness and expanding its turf, pressed
forward with antidumping ections to preempt member governments from responding
individualy to their industry’s increased demand for protection. On 31% December 2001 there
were 175 anti-dumping and 16 countervailing meesures in force accounting for about 12% of dl
antidumping initiations in the world. Between 1995 and 2000 average number of mesesures in
place in EU was 143 while there were 92 meesures in force agang the community and its
member countries exports a the end of 2001. The profile of antidumping investigetions in the

EU is shown in the table below.

Table3

EUROPEAN UNION: Antidumping and Anti-subsidy cases I nitiated (1997-2001)

Product 1997 1998 1999 204M) 20001
Chemacal and allicd b - 28 17 5
lextiles and allied 5 o L1 - >
Wood and paper 7 - - - -
Elecronies 14 - 12 2 3
(ther mechanical engimcering 1 B 5 1 4
lron and Steel <+ 1w 25 L&
Oithers metal 1 - 2 -
(Oither 2 1 Kk ) -
45 29 86 31 33
O which anti-dumping 42 21 6 31 277
1 which anti-subsidy 3 b 20 U &)

Source: EU 20" Annual Antidumping Report 2001
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India represents the devedoping countries in this andyss. Indials macroeconomic reform
process initisted in early 1990s induded dismantling of trade limiting barriers like licences and
permits. India was one of the origind contracting parties to the GATT. With the adoption of
Tokyo Round GATT code on Antidumping and gradud dismantling of trade barriersinitiated in
the mid eighties, Indiaamended its Customs Act in 1985 to provide legidative backing for relief to

domestic producers against unfair trade practices such as dumping and subsidies.

The Indian experience with antidumping prectices is reaively recent. But India has
emerged as one of the mgor players in the antidumping regime more recently. Though India
enacted itsfirg antidumping legdaion in 1985, not a sngle case was filed until 1992 presumably
because the high tariff and import control regme in India provided adequete protection to
domegtic industry under the import subdtitution indugtridisation policy. The firs antidumping
cae by Indiawas initiated in 1992, which coincided with the macroeconomic reforms and trade
policy reforms initiated in India in 1991, whereby tariff and non-tariff barriers were gradudly
dismantled. As shown in teble below, there was a sharp rise in antidumping messures dter the
Uruguay Round of negotiations, and enactment of new legidation for antidumping action. It
coincded with the accderation of the trade reform process through which the domegtic industry
was suddenly exposad to foreign competition. India accounts for dmost 12% of dl antidumping
initiations in the world as much as the EU and second only to the United Saes. Chapter 6
provides an overview of the antidumping actions of Indiain the lagt decade and its impact on

major sectors where it has been applied more frequently.
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Figure-5 Year-wise break-up of Anti-dumping cases (1992-2002): India
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25  GATT and Pre-Uruguay Round Developments

Antidumping Rules were induded in the GATT 1947. These rules were based on the naiond
antidumping laws existing a the time especidly tha of the US and the objective wes to resrain

nationd antidumping actions, rather than to give new entrants to the GATT sygtem an excuse to
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st up ther own antidumping system. As the taiff rates were lowered over time following the
origind GATT agreement, antidumping duties were increasingly imposed. Soon the inadequacy
of Artide VI of GATT to govern ther impodtion became more goparent. Consequently,
contracting partiesto GATT negotiated a more detalled Code rdating to antidumping. The first
such code, the Agreement on Antidumping Practices, entered into forcein 1967 as aresult of the
Kennedy Round of GATT negotidions. Mogt naiond antidumping laws tha dreedy existed
were brought into line with the GATT rules after the 1967 GATT Antidumping Code came into
force. However, the United Saes never sgned the Kennedy Round Code, and as a reault, the

Code had little practical significance.

The European Union had adopted antidumping rules at its foundation in 1957 and at the
same time, in an unprecedented move, it abolished antidumping action againg trade between its

member countries.

The 1947 GATT Agreement defined ‘dumping’ as the practice whereby the “products
of one country are introduced into the commerce of another country & less than the ‘normd
vaue of the product”. GATT 1947 permitted antidumping duties only when such action caused
“material injury” to the domegtic industry. However, in response to the pressure from
developed countries, the antidumping code was amended twice. The amendments made in the
Kennedy round (1963-67) required tha the dumped imports be “demonstrably the principal
cause of injury” for the duties to be imposed. However, the Tokyo Round (1974-79) revised the

position agan rendering such demondration of princpa cause of injury unnecessary (from
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‘prindipd cause to ‘a cause of injury) and expanded the definition of “less than fair value” to
cgpture not only price discrimination but dso bedow cog price. The Tokyo Round Code, which
entered into force in 1980, represented a quantum legp forward. It provided enormoudy more
guidance about the determinaion of dumping and injury than the orignd Artide VI and
provided aprocedurd framework for conducting investigations. The changes made in the Tokyo
round enabled countries to apply antidumping to a much broader range of cases and contributed
to rapid increase in the use of antidumping initiations and policies in the subsequent years as can

be seen in the following sections.

2.6 Uruguay Round and Antidumping Negotiations

In the Uruguay Round negotiations, the US and the EU sought to srengthen the Antidumping
Code by addressng some of the problems tha have become apparent in the past decade (Wolf,
1995). They wanted gaining GATT acogptance of ther concern over issues like drcumvention
and dso were interested in regulating more dosdly the procedures used in antidumping action in
view of the increesad use by developing countries However, many contracting parties actively
sought to weaken the code to reduce existing disciplines on their dumping and pressed for change
in subgtantive rules. U.S negotiators mounted extraordinary efforts in the find months of the
Round and averted some of the changes sought in the initid texts The US €fort in the
negotiation was supplemented by its arm-twigting legidation like ‘Super 301, which helped the US
to force opposing developing countries like Indiainto submission. However, the net result was a

new code, a compromise, which in generd weskened the exiging discipline on dumping.
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According to “summary of the Uruguay Round Agreement” prepared by the GATT sscretariat,

the Uruguay Round achieved the following improvements in the Antidumping Code (Park, 2001):

‘1n particdar theraiss agearet poids fa geter darity and noe citalled rues in rdaian tothe
methads of deeminingthet a pradud is dunpad, thegiteia to betaken into aczunt in a ddermingtian
thet dunpad inpat auseinury to the daretic indugry; the praselre to befdlonad in intiating and
conducting antidumping investigations, and the implementation and duration of antidumping measures. In
addition, the new agreement clarifiesthe role of dispute settlement panel in disputes relating to anti-dumping

adianstaken by doredicauthaities”

The Uruguay Round Antidumping Agreement (URAA) made no atempt to correct the
asymmetries in the sysem and introduce rationd economic princples into the GATT/ WTO
code of antidumping. Its attempt to discipline the imposition of new restriction depended entirely
on procedurd, not subgantive condrants (Finger, 1998). While the procedurd rules were
tightened, subgtantive rules were retained with minor changes. Mog important change in the
Uruguay Round Code wes trandformétion of ‘dumping’ from “demonsgtrably the principd cause

of injury” to “Proximate Cause of injury” to the domegtic indugtry.
2.7 Post Uruguay Round Proliferation of Antidumping actions

Prior to the Tokyo Round, the use of antidumping policies was very limited among contracting
paties of the GATT. In 1958, only 37 antidumping decrees were in effect across dl GATT
members and 21 of these were in South Africa aone. Studies on the pre-1980 AD activities reveal

tha dmog dl AD activities were confined to Sx traditiond usars, the US the EU, Audrdia,
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Canada, South Africa, and New Zealand, with at most 24-36 casesfiled per year for al these users
combined together. Till the early 1970s less than 5% of the cases actudly resulted in definitive
action in terms of impodtion of duties (Park, 2001). However, in contragt to the pre-Tokyo

Round, the world witnessed a dramatic increase in AD activities during the 1980s and 1990s.

During the 1980s, some 1,600 cases were filed worldwide, double the number of cases
filed in the 1970s While the devedloped countries dominated the antidumping regimes of the
1970s and 1980s, the 1990s saw a further dramétic change in the form of rapid adoption of AD
policies by the developing countries, especidly ater the Uruguay Round. In 1990, developing
countries accounted for less than 10 percent of the antidumping cases initisted. But by 1995 they
accounted for 43 percent and by 2000 the same had reached 50%. A striking number of countries,
(by 2002 there were 87 countries, which had adopted these codes) with no prior experience have
adopted antidumping regulatory regimes as opposed to only 25 countries that had adopted
GATT antidumping codes and implemented antidumping legidation in 1994. Mog of the
developing countries have informed the WTO of ther intention to adopt antidumping

regulations.

Figure below shows the trends in antidumping and countervailing actions by developed
and developing countries between 1999 and 2000. While CVD action has remained moderate, the

antidumping actions seem to be steadily growing in the post Uruguay Round period.
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Figure-6  Trendsin Trade Defence Measures
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The WTO report® on Antidumping indicates that during the period 1995-99, out of totd
1,218 cases initiated under the antidumping agreement, the developed countries initiated 382 cases
and 502 cases were initigdted by deveoping countries, the rest beng from the trangtion

economies. In the year 1999 itsdf, member countries notified 360 initiations, an increese of 42%
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over 1998. Pervasive use of AD actions by both the devdloped and devedoping countries while
atempting to lower other forms of trade redrictions has been viewed as emergence of a new

form of protectioniam in the garb of ‘contingent protection’ or ‘ssfety vave protection.

Table-4 Antidumping Actions Reporting Country wise

AD Actions, Reporting Countries
&
Reporting country \ﬁbﬂ \?'# \9‘9 \?qb @Q\ \qﬁ @q": \qﬁh @Q’ ' \qﬁb @Qﬂ "@\l}
Traditianal users
United States 15 40 4 M b3 83 32 43 14 12 6 3]
Australia 2 L 21 47 (5 71 50 15 5 17 4 38
Europzan Community 2B 27 |8 48 29 42 21 43 3 25 41 355
Canada i 15 13 15 11 4 25 2 11 5 14 188
New Zealand 0 g I I 9 14 0 b 10 4 5 50
TOTAL 96 107 77145 180 25 13T 114 fx] T3 1B 1376
New users
Mexico [ 1 T 1 9 26 0 22 4 4 6 188
Argenting 0 1] 0 1] I 14 7 17 7 2 15 123
Brazil 0 I I 2 7 9 M 9 5 13 11 o
South Africa 0 1] 0 1] 0 1] 0 1 16 i3 13 B8
Others b K] 11 7 3l 2] 3l a0 il 71 60 34
TOTAL 24 17 19 20 48 o162 114 83 148 115 B
Overall Toial 120 124 06 165 218 A6 200 128 156 121 23 219
% by Traditional Users 80.0% R63% B02% BTO% TR0% TRAW 458% S00% 468% 33.0% S0.8% 62.7%
% by OECD Countries 058% 052% 069% ORB% R4.6% BO6% T22% 618% S19% 407% 50T T4T%

Urce. NBER Working Paper No 7404

In addition to its risng popularity, the landscgpe of antidumping use has changed
significantly in other ways as well. The traditional users of antidumping, namely Australia, Canada,

the European Communities (EC), Mexico, New Zedand and the United Saes (US), ae

® WTO Annual Report,2001
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increesngly becoming targets of antidumping meesures, in wha is known as “Retdiatory
messures’ by the non-traditiona user. Figure bdow shows reciprodity ratios for antidumping

investigations and definitive measures, respectively.

Figure-7 Reciprocity Ratios: Antidumping Initiations and M easures

{a) Antidumping investigations
Australia
Canada
EC
Mexico -__l_L H 19871994
o 1985-2001
Mew Zealand
us
Group Average
D.;:ID ﬂ.lﬂs U.ISU 0.75 1.00 125 1.50
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(b} Antidumping measures
Awustralia
Canada
EC -
Mexico @ 1987-1994
o 19952001
Mew Zealand
us
Group Average
D.:II‘I EI.I25 050 075 100 125 1.50
Reciprocity ratio

Source: St Gallen University Discussion paper no. 2002-18, August 2002
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For each traditiona user, the barsindicate what may be cdled the “reciprodity ratio”. This
ratio is cadculated by dividing the number of cases where the country is confronted with foreign
antidumping by the number of cases where the country goplies antidumping itsdf. High
reciprodity raio supports the notion that antidumping has degeneraed into some sort of
‘prisoner’s dilemma, where dl usars are necessarily made worse off compared to the Stuation
without any antidumping. The stuetion is mos pronounced for the EC, which has a reciprocity
ratio wel above one This indicates that the EC is afected by foreign investigetions more often
than its actions against other countries, which goes to prove the retaiation theory. U.S companies
have dso increasingly become the targets of antidumping messures worldwide (9%), trailing only
China (11%) (Neils, 2000). The first sgns of such devdopment of retdiation and proliferation
were evident by early 1998, when Canadian and US steel producers filed antidumping complaints
against the EC and Japan. The steel producers in the European Union were trying to persuade the
EC to impose antidumping duties on steel products from Asia as a surge of imports threatened to

make the EU a net importer of steel for thefirst time.

2.8 Post Uruguay Round negotiations

Post- Uruguay Round proliferation of antidumping messures has made antidumping policy a hot
issue in the U.S trade policy debae as wdl as a matter of concern for most developed and
devedoping ocountries. The US antidumping law, which protects domestic industries agang
supposedly unfar import competition, has long been unpopular with countries whose exports

suffer from its operation. The implementation issues regarding the WTO antidumping codes were
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rased by severd deveoping countries incduding India in the Sedtle and Doha minigerid
conferences. The US was under pressure from many of its trading partners to negotiate new
internationd rules under the WTO. The idea is to tighten the requirements that must be met
before antidumping protection can be granted. However, US lobbying interests, and ther
supporters in the Congress, had been vehemently opposing any new antidumping negotiations.
American indudtries that frequently seek antidumping protection - in particular sed producers -
argue that a grong law is needed to ensure a ‘leve playing fidd” and to mantan public support
for genedly open markets. Any effort to wesken the existing law is being opposed by US
interests. This postion was reflected in WTO minigerid conferences (Lindsey and 1kenson,
2001). The Clinton administration accepted the arguments of the powerful steel and other |obbies
and strongly refused to put antidumping on the agenda for anew round of WTO negotidions.
USintranggence on this point was one of the sgnificant factors in the bregkdown of the Setle
minigerid conference in December 1999 (Lindsey and |kenson, 2001). Proposds for diminating
the arbitrariness and bias againg foreign exporters were to be addressed in these ongoing WTO

negotiations.

The WTO antidumping negotiations continued to face strong political oppostion in the
United Saes The opponents of reforms of AD Code argued that any change in the agreement
that threstens to weeken the U.S antidumping law would expose American indudtries to unfar
foreign competition. Such concerns were reflected in the “Trade Promotion Authority (TPA)?
legdation passad by Congress in August 2002 which ingructed the Presdent to: “preserve the

ability of the United Sates to enforce rigoroudy its trade lans, induding the antidumping,
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countervailing, and sefeguard laws, and avoid agreaments which lessen the effectiveness of the
domedtic and internaiond disciplines on unfar trade, espedialy dumping and subsdies, in order
to ensure tha United Sates workers, agriculturd producers, and firms can compete fully on far
terms and enjoy the benefits of reciprocd trade protection” (Lindsey and Ikenson, 2002). The
PTA legidaion dmog induded an amendment tha would have provided for spedd “Fagt
Track” voting procedure to those parts of any trade agreement that made changes to antidumping
rules. However, the so-cdled ‘Dayton-Craig amendment’, passed in the origind Senate TPA hill,

was eventually dropped in the conference committee.

Mindful of dometic politicd pressures, both the Clinton and Bush adminigrations
grongy opposad any move for induson of antidumping on the negotiation agenda of the new
round. On the eve of the Doha Ministerial conference the U.S. House of Representatives passed a
resolution voted with 410 to 4, urging the presdent not to agree to any trade dedls tha would
weaken the antidumping or other trade remedy laws. However, the Bush administration ultimately
bowed to the internationa pressure and agreed @ Doha to put antidumping on the table for
negotiation but sought to limit the scope of such negotiation. There was overwhdming support
for the induson of antidumping on the agenda of the Doha Round and the United Sates was
completdy isolated on this issue. However, pecificaly on US insdgtence and oppostion, the

Dohaministeria declaration contained the following provisions:

Intheligt d expaieneand d theincessng godiction d theeingrumats by marbes we

agee to netidian amad & daifying and inprodng dsigdines unde the (Antidnping
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Agrearat), whle prem\ing the besc anagats prinddes and dfetivanes (0 the A gearat)
and (it9 indrureisand djetives ... .. Intheintid phesed thenagdiatians partigpartswill
indaetheprodisans indudng dsifines an trade ddating pradias thet they sek to darify

andinproein thesszuat pese” (Doha Ministerial Declar ation).

The commitment to preserve the “badc concepts, principles and effectiveness” of the
agreement and its ingrument and objectives was inserted dter an effort by the U.S to limit the
soope of the permissible changes to the antidumping rules. The indusion of “discipline on trade
digtorting practices” on the negotiating agenda may open the doors to changes tha expand
nationd governments authority to gpply antidumping remedies. Because of the flavsin the rules
and invedtigation procedures, there is & present very little connection between the sated
objectives of antidumping policy and the actud effects of antidumping actions. In spite of the
above goprehensons and limitation of the scope, the new negotiation provides excdlent
opportunity for far reaching changes in the rules to plug the serious flawns in the rule, which

permit routine initiations with very little justification for such action.
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