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1 Introduction

Regulation of foreign trade has remaned one of the mogt important policy issues faced by
nationa governments. In addition to afecting nationd economic welfare, trade policy is highly
digributive in naure, and thus often controversd. Snce the Second World War, the globd
trend across countries has been towards greater liberalisation, due largely to the multilateral trade
regime and a broad gpplication of the mos favoured naion (MFN) principle Neverthdess
despite the generd trend towards trade openness, pressures originding from both the
international and domestic arenas have ensured that protectionism; whether in the form of tariff,
antidumping and safeguard mechaniam or other non-tariff mechanisms, reman a powerful

force.

This dud pressure for trade liberdization on the one hand and protection on the other
has forced nation saes to evolve various ‘emergency’ and ‘ssfety vave protection messures to
guard againg various contingendies arigng out of liberdization and tariff reduction under the
multilaterd trade regme. “Trade remedies”, in the form of ‘antidumping, ‘anti-subsdy’ and
‘sdfeguards legidation, form part of the trade policy of a number of countries, both developed
and developing. The increased use of trade remedies bear dose corrdation to increased trade

liberdisation, resulting in “free trade”. When taiffs are high, domegtic indudtries are protected
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from the full rigor of internationd competition. But when tariffs are reduced or diminaed, the
domegtic industry may find it difficult to compete agangt imports that are less expensve. This
can lead to unemployment and finandd losses. Trade remedies are therefore, often used to
mitigete the effects of free trade. Domestic compulsons may force some countries to pursue
more liberd policies while others retain sgnificant barriers to trade, before moving on to some
of the typicd protectionig ingruments like Antidumping and Sfeguards. The later two
ingruments, often referred to as ‘sdfety vaves were designed to protect the domedtic industries
from unfar trade prectices arigng out of liberdisation and were usad to soften resstance to
greder liberdization of trade to take place. However, over time they have occupied the center
stage of trade policies as trade protectionist ingruments for both developed and developing
countries. They ae in effect causng large trade digortions the problems, which these

instruments were designed to solve.

Anti-dumping actions ae legitimae messures permitted under Artide VI of
GATT/WTO rules and are by now the most frequently employed instrument of ‘contingent
protectior. Hidoricdly, the United Saes the Europeen Union, Canada and
Audrdia, have been the primary ‘treditiond” users of the antidumping law, accounting
collectively for over two-thirds of the antidumping cases initiated between 1990 and 1995.
However, dter adoption of Antidumping Agreements under the WTO framework,
developing countries have been more active in antidumping actions surpassing the traditiond
users group. In adramaic proliferation of the antidumping wegpon, developing countries have

been filing antidumping actions agang one another, and agang members of the traditiond
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users groups In 1990, developing countries accounted for less than ten percent of
antidumping ceses  initited, but by 1995 they accounted for forty-three
percent and by 2001 they represented dmogt 50% of cases initited. Over the past decade,
amog 3300 Anti-dumping cases were investigated and notified to GATT/ WTO. Of these
amog 50% were initiated by the four traditiond user countries and goproximately 40% by the
developing countries like Mexico, South Africa and India India, Mexico, Argenting, South
Africa, Brazil, Korea, Indonesia, Turkey, Philippines and Madaysa have become some of the
heaviest users of antidumping measures. Between 1987 and 2001, more than 3300 investigations

were initiated, of which 1700 resulted in definitive measures (Rotinger, 2002).

Figure-1 Antidumping action (1987-97) All Countries
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Source: Roitinger, Alexander (2002). “Antidumping Reform, Trade Policy Flexibility, and
Compensation.” Universty of S. Gdlen, August 2002 Discussion Pgper No. 2002-18
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In 1994, only twenty-five countries had joined the GATT Antidumping Code and
implemented antidumping legidaion. By December 2001, those number rose to 87. Theterms
of the WTO Agreement require tha dl 144 members mug join the Antidumping Agreement

and ensure adoption of conforming legigation..

Figure-2: Antidumping initiations by developed and developing economies, 1986-99
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Source: Finger, J Michad; Ng, Frands, and Wangchuk, Sonam. (2001), “Antidumping
as SAeguard Policy”, Mimeo. World Bank.

A WTO report on Antidumping' indicates that during the period 1995-99 out of tota
1,218 cases initisted under the Antidumping agreement, 382 were initisted by the developed

countries and 502 cases were initiated by the developing countries, rest being from the transition
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economies. In the year 1999 itself member countries notified 360 initiations, an increase of 42%
over 1998. India and European Union reported the highest number of initiations at 68, followed
by the US with 45 initiations. Since 1995, there has been a sharp increase in the number of cases
initisted by developing countries A sriking number of countries with no prior experience have

adopted antidumping regulatory regimes

Table-1 Initiation of Antidumping Actions 1995-99
AFFECTED ECONOMIES

INITIATING DEVELOPED | DEVELOPING TRANSITION TOTAL
ECONOMIES COUNTRIES COUNTRIES ECONOMIES
DEVELOPED 126 244 129 499
COUNTRIES

DEVELOPING 252 258 201 711
COUNTRIES
TRANSITON 4 0 4 8
ECONOMIES

ALL MEMBERS 382 502 334 1218

Source: WTO Annual Report, 2001

Proliferation of AD measures makes it evident tha antidumping is no more a North-
South issue, though retdiation by non-traditiond users agang the traditiond users might have
contributed congderably to the rise and soreed of AD messures. Another griking fegture of
these devdopments is the rise in action among the developing countries themseaves. The table
above shows tha the non-traditiona developing countries have initisted more cases agang

themselves than against the traditional users after adoption of Uruguay Round AD Code.
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Figure-3 AD Measureslevied against Developing Countries by Developing Countries
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Indiscriminate use of the 0 cdled ‘safety vave or ‘trade remedy instruments,
paticularly the antidumping actions is a cause of concern for economists and policy makers.
The GATT Antidumping Code gppears to treats dumping as a legd issue from a protection
angle rather than andysing the underlying economic parameters. At present, antidumping law
has become one of the most important trade policy instruments. Some view note that asthe era
of broad trade redtriction disgppears, the protectionist battles are poised to be fought on an
industry-by-industry bass and antidumping law is emerging as the most important wegpon in
this batle It has been agued tha antidumping offered a ‘sfety vave tha fadlitated
internationd consensus about generd trade liberdisation, as well as promoted the adherence of

many developing countries to the WTO/ GATT. On the other hand the counter argument has
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been that the ‘cure- implementation of the antidumping lan- has turned out worse than the
‘diseesg. As Thomas J Prusa (1999), rightly putsit, “AD has become the trade policy of choice

for both devdoped and developing economies”.

11 Need for thisstudy

GATT Antidumping Code, as an indrument of trade remedy law, has come under severe
critidiam because of its indiscriminate use. On the other hand the protectionist dement in the
Code is strong enough for the domestic lobby to press hard to retain it. Because of the domestic
pressure, mgor trading nations, particularly the United Saes, are extremey adamant on ther
stand regarding review of the antidumping code. The asymmetry in the practices of antidumping
investigetions by the member countries has aso come under sharp critidsm.  India wes a late
entrant into the GATT antidumping regme though its merchandise has been facing
antidumping actions in various countries for a long time. However, within few years of its
adoption of the antidumping code India has shot into prominence as the second most frequent
user of antidumping actions with about 12% of all antidumping actions initiated in 2001 sharing

this position with the European Union.

Indiscriminate use of the code, particularly by the non-traditiond users and developing
countries and high percentage of definitive findings indicate the inherent flaws in the code
permitting asymmetric interpretations and practices. During the preparaion for the Seettle and
Doha Minigerid Conferences, implementation issues and reform of the Agreement were

recurrent and contentious issues. | ntense debae and discussons dso took place in the WTO

S.S. DAS 7



CHAPTER-1

Antidumping Committee. In spite of the US oppostion to srengthening the GATT disciplines
on Antidumping, the Doha Devdopment Agenda recognised the need to Srengthen the
Antidumping Code in order to check its indiscriminate use by members. However, the ‘core

principles and ‘objectives, as Sressed by the US haveto be preserved.

The impact of antidumping actions on the volume and compostion of tradeis dso a
matter of concern. At the sametimeit isbeing increasingly realised that the domestic concerns
for unemployment and livelihood will force countries to retan trade remedies lans like
antidumping and safeguards in some form or other, so as to help them minimise the adverse
effects of compstition and trade liberdisation on their domestic economies. Macro economic
factors and asymmetry in levels of economic development in the world will not permit complete
dismantling of trade remedy regimes like antidumping. A multilaterdly negotiated Competition
law may not be a very dose subgtitute of trade remedy laws as its cross-border gpplication to
trade issues will still be a problem. Therefore, there is a need to strike a balance between extreme
protectionist practices as followed in some countries, and economic rationdity arguments
podulaed by economids for a long time, who advocate complete dismantling of the AD
regime. A reasonable solution appears to be modification of the AD rules to bring in economic
rationality tests in the very definition of dumping and injury, strengthening the disciplines under
the rules to check collusive and protectionist behaviours which scuttle genuine competition, and
introducing a public interest angle to AD investigetions, which will teke care of consumer

interest and economy-wide interests.
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It is therefore important to understand how the instrument of antidumping has evolved
over the years and its political economy factors its basic principles and the objectives and the
purposeit isintended to serve. It is dso important to undersand the srategic behaviour of the
firms as to why they file antidumping complaints. There is a nead to examine various critica
provisionsinthe GATT antidumping codes asto how they are interpreted and implemented by
member countries and how they can be raiondized, to draw up a ressonable antidumping
policy for the country. Institutions have also played a very important role in administering trade
remedy laws like antidumping. Thereis aneed to understand their dynamics and functioning to

prepare ablue print for Indias AD adminigtration.

12 Objectives

The frequency of affirmative injury determination of definitive duty imposition does not in itself
necessaxily tel us how effective a sysem is because high afirmative determination itsdf may
reflect domestic indugtry bias It may dso be a function of smdler makets being more
vulnerable to dumping than larger ones. It isimportant to compare the individual aspects of the
AD systems, including legislation, procedures, practices and cost of compliance and their impact
to judge the effectiveness of the system. Therefore, the objective of this study isto integrate the
legdl aspects of the framework agreements and economic rationdity arguments, and andyse the

disciplinesin the GATT Antidumping Code, asymme

tries and complexitiesin the Rules, Procedures and Institutional framework of Members, and to

propose changes in the WTO approach in generd and Indids AD system in paticular.
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13 M ethodology

This sudy has adopted a cross-country comparison of antidumping practices of two developed
and traditiond usrsi.e, the U.S and the E.U. and India, representing the developing countries
as anew entrant to AD code as wdl as a mgor user of this insrument. Few landmark cases,
which have in some way set the path for such practices in these countries, have been referred in
the analysisin order to understand the asymmetry in interpretation of the rules and protectionist
trends in domestic gpplication of these rules The WTO Pand rulings in some important cases
have been incorporated to andyse two vitd conceptsi.e ‘Far Comparison’ and Determingion
of ‘Dumping Margi’, and ‘Injury Determinaion’ asthe focd points of this sudy. Quegtionnaire
responses were dso invited from the domestic import-competing industries, user indudtries/

importers and exporters as wel as the policy makers and officids handling antidumping
investigations, to assess various aspects of the law and practices, and the perceptions of these
groups about the rules, and practices. Depth interviews were conducted with few senior officers
and the investigating officers in the Minisry of Commerce to obtan ther views on various
issues involved. This sudy covers the gpplication of the antidumping rules under a broad
framework from initiation to reviews. However, given the limited scope of this study, it does not
cover how the affected exporters in the initiating countries handle the AD actions and the whole
gamut of defense mechaniams and rdated dynamics The later could be a subject of Sudy & a

later stage.
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14 The scheme of the paper

Chapter 2 summarizes in brief various political economy arguments behind the evolution and
rise of Antidumping. Chapter 3 briefly outlines the GATT code of Antidumping and the
nationd laws governing antidumping in the reference countries and dso the economics of

dumping and antidumping, which will be used in subsequent chapters for analysis.

Chapters 4, 5 and 6, which constitute the core sections of the paper, analyse three main
ubgtantive aress of antidumping actions respectivdy. 1) Dumping determinaion, and “far
vaue compaison”, 2) Injury determination, and 3) Initiation and investigation procedures
including review processes and institutional framework. They cover national practices, rules and
case-reviews of the reference countries with respect to WTO rules on the subject and judicial as

well as panel decisions.

Chapter 7 analyses the findings on the substantive provisions and procedures, economic
concepts, and other issues arigng out of the discussons in the previous chapters and drans up
conclusons and recommendations for rationdisation of the antidumping system in generd and

the antidumping policy of Indiain particular.
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